University of Florida Journal of Law & Public Policy
Volume 14

Issue 1

Article 5

2002

Racial Discrimination in Health Care in the United States as a
Violation of the International Convention on the Elimination of All
Forms of Racial Discrimination
Vernellia R. Randall

Follow this and additional works at: https://scholarship.law.ufl.edu/jlpp

Recommended Citation
Randall, Vernellia R. (2002) "Racial Discrimination in Health Care in the United States as a Violation of the
International Convention on the Elimination of All Forms of Racial Discrimination," University of Florida
Journal of Law & Public Policy: Vol. 14: Iss. 1, Article 5.
Available at: https://scholarship.law.ufl.edu/jlpp/vol14/iss1/5

This Article is brought to you for free and open access by UF Law Scholarship Repository. It has been accepted for
inclusion in University of Florida Journal of Law & Public Policy by an authorized editor of UF Law Scholarship
Repository. For more information, please contact kaleita@law.ufl.edu.

RACIAL DISCRIMINATION IN HEALTH CARE IN THE UNITED
STATES AS A VIOLATION OF THE INTERNATIONAL
CONVENTION ON THE ELIMINATION OF
ALL FORMS OF RACIAL DISCRIMINATION
Vernellia R. Randall**
Copyright 2002©
..................................... 46

I.

INTRODUCTION

II.

INTERNATIONAL CONVENTION ON THE ELIMINATION OF

ALL FORMS OF RACIAL DISCRIMINATION
III.

.................

47

RACIAL DISPARITY IN HEALTH STATUS OF THE

U.S. POPULATION

................................... 51

INSTITUTIONAL RACISM AND RACIAL DISCRIMINATION INTHE
U.S. HEALTH CARE SYSTEM ..........................

IV.

Lack of Economic Access to Health Care ..............
Barriersto Hospitalsand Health Care Institutions .......
Barriersto Physiciansand OtherProviders ............
RacialDisparitiesin Medical Treatment ...............
DiscriminatoryPoliciesand Practices ................
Lack of Language and Culturally Competent Care .......
DisparateImpact of the Intersection of
Race and Gender .................................
H. InadequateInclusion in Health Care Research ..........
I. Lack of Data and StandardizedCollection Methods ......
A.
B.
C.
D.
E.
F.
G.

53

54
55
56
57
58
59
60
62
63

This Article is based on the Health Policy discussion of "The White Privilege Shadow
Report" which was submitted to the International Convention on the Elimination of All Forms of
Racial Discrimination (CERD) committee. The primary modification has been to add a discussion
section about the International Convention on the Elimination of All Forms of Racial
Discrimination, to add more citations and to include relevant appendices.
** Professor of Law, University of Dayton School of Law; J.D., Northwestern School of
Law Lewis and Clark College, 1987; M.S.N., University of Washington, 1978; B.S.N., University
of Texas, 1972. Thanks to Makani Themba-Nixon whose visions on race and health care inspires
me, who provided me with significant professional input, and who did an incredible job editing
the original shadow report. Thanks to my sister Brenda Randall, my brothers James Ernest
Randall and Jerry Randall and to my sons, Tshaka Randall and Issa Randall, without their
continuing support this Article would not exist.
*

UNIVERSITY OFFLORIDA JOURNAL OFLAW& PUBLIC POLICY

(Vol. 14

J. Rationing Through Managed Care ................... 63
INADEQUACY OF LEGAL EFFORTS TO ELIMINATE RACIAL

V.

DISCRIMINATION IN HEALTH CARE ...................... 65
VIOLATIONS OF THE INTERNATIONAL CONVENTION ON THE
ELIMINATION OF ALL FORMS OF RACIAL DISCRIMINATION ....67

VI.

A . Article 2(1)(a) ...................................
B. Article 2(1)(c) ....................................
C. Article 2(1)(d) ...................................
D . Article 5(e)(iv) ....................................

VII.

RECOMMENDATIONS AND CONCLUSION

68
69
70
71

.................. 74

"Of all the forms of inequality, injustice in health is the most
shocking and the most inhuman."'
I. INTRODUCTION

Equal access to quality health care is a crucial issue facing the United
States.2 For too long, too many Americans have been denied equal access
to quality health care on the basis of race, ethnicity, and gender Cultural
incompetence ofhealth care providers, socioeconomic inequities, disparate
impact of facially neutral practices and policies, misunderstanding of civil
rights laws, and intentional discrimination contribute to disparities in health
status, access to health care services, participation in health research, and

1. This often cited quote is attributed to Dr. Martin Luther King, Jr. However, I have been
unable to locate the original source.
2. See, e.g., UNEQUAL TREATMENT: CONFRONTING RACIAL AND ETHNIC DISPARITIES IN
HEALTH CARE, INSTITUTE OF MEDICINE, COMMITTEE ON UNDERSTANDING AND ELIMINATING
RACIAL AND ETHNIC DISPARITIES IN HEALTH CARE, (Brian D. Smedley et al. eds., 2002)

[hereinafter IOM REPORT]; U.S. COMMISSION ON CIVIL RIGHTS, THE HEALTH CARE CHALLENGE:
ACKNOWLEDGING DISPARITY, CONFRONTING DISCRIMINATION, AND ENSURING EQUALITY, VOLUME
I, THE ROLE OF GOVERNMENTAL AND PRIVATE HEALTH CARE PROGRAMS AND INITIATIVES 287

(1999) [hereinafter U.S. COMMISSION ON CIVIL RIGHTS I].
3. See, e.g., W. MICHAEL BYRD &LINDA A. CLAYTON, AN AMERICAN HEALTH DILEMMA:
A MEDICAL HISTORY OF AFRICAN AMERICANS AND THE PROBLEM OF RACE: BEGINNINGS TO 1900
W. MICHAEL BYRD & LINDA
(2000) [hereinafter BYRD & CLAYTON, AN AMERICAN DILEMMA I];
A. CLAYTON, AN AMERICAN HEALTH DILEMMA: A MEDICAL HISTORY OF AFRICAN AMERICANS AND

THE PROBLEM OF RACE: 1900 TO PRESENT (2002) [hereinafter BYRD & CLAYTON, AN AMERICAN

DILEMMA II); U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2.
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receipt of health care financing.4 This disparity in health care is doubly
significant given the devastating racial disparity in health status that exists.
The combination of racial disparity in health status, institutional racism in
health care6 and inadequate legal protection 7 points to serious human rights
violations' under the "International Convention on the Elimination of All
Forms of Racial Discrimination"(CERD or Convention).9
II. INTERNATIONAL CONVENTION ON THE ELIMINATION OF
ALL FORMS OF RACIAL DISCRIMINATION

The International Convention on the Elimination ofAll Forms of Racial
Discrimination (CERD) was adopted in 1965 by unanimous vote of the
U.N. General Assembly.'° Until ratification of the Convention on the Rights
of the Child in 1993," CERD was the most widely ratified of the core
human rights treaties.12 The Convention was signed on behalf ofthe United

4.

See, e.g., U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2; U.S. COMMISSIONON CIVIL

RIGHTS, ACKNOWLEDGING DISPARITY, CONFRONTING DISCRIMINATION, AND ENSURING EQUALITY,
VOLUME II: THE ROLE OF FEDERAL CIVIL RIGHTS ENFORCEMENT 438 (1999) [hereinafter U.S.

COMMISSION ON CIVIL RIGHTS Ill.
5. U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2; U.S. COMMISSION ON CIVIL RIGHTS

II, supra note 4.
6. Supra note 5.
7. Id.
8. Id.
9. There has been a long history of appealing to the international community to attempt to
address domestic race issues. See, e.g., Henry J.Richardson, III, GulfCrisisandAfrican-American
Interests Under InternationalLaw, 87 AM. J. INT'L L. 42, 71-72 (1993); Gay J. McDougall,
Toward a Meaningful InternationalRegime: The Domestic Relevance of InternationalEfforts to
EliminateAll Forms of Racial Discrimination,40 How. L.J. 571 (1997).
10. International Convention on the Elimination of All Forms of Racial Discrimination,
opened for signature Dec. 21, 1965, 660 U.N.T.S. 195 (entered into force Jan. 4, 1969)
[hereinafter CERD].
11. United Nations: Convention on the Rights of the Child, 28 I.L.M. 1448 (1989) (entered
into force Sept. 2, 1990).
12. Some commentators argue that the Racial Discrimination Convention had widespread
support because it was viewed primarily as a statement against apartheid and colonialism. See,
e.g, Stephanie Farrior, The Neglected Pillar: The "Teaching Tolerance" Provision of the
International Convention on the Elimination ofAll Forms of Racial Discrimination, 5 ILSA J.
INT'L & COM. L. 291 (1999). 1 would like to take particular note of the first of the core human
rights treaties developed since adoption of the Universal Declaration. Universal Declaration of
Human Rights, U.N. General Assembly Resolution 217 A(III) (December 1948). The Convention
was followed in 1966 by adoption of the two Covenants: the Covenant on Economic, Social and
Cultural Rights, International Covenant on Economic, Social and Cultural Rights. U.N. GAOR,
21 st Sess., Supp. No. 16, U.N. Doc. A/6316 (1966) (entered into force Jan. 3, 1976); International
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States on September 28, 1966."3 It was not transmitted to the U.S. Senate
for advice and consent to ratification for almost twelve years (February 23,
1978).14 The U.S. Senate resisted its adoption and ratification; 5
consequently, the treaty was not ratified for another sixteen years. 6 Thus,
it was almost thirty years (1994) after its adoption by the United Nations
before the U.S. Senate gave its advice and consent 7 to ratify CERD. 8
CERD prohibits racial discrimination, which it broadly defines as any
distinction based on "race, colour, descent, or national or ethnic origin ' 9
that has the purpose or effect of impairing human rights and fundamental
freedoms.20 CERD requires nations that have ratified CERD to review,
amend, or nullify laws and practices that have the purpose or effect of
discriminating on the basis of race.2 ' However, the United States ratified
CERD with three reservations, an understanding, and a declaration that

Covenant on Civil and Political Rights, U.N. GAOR, 21st Sess., Supp. No. 16, at 52, U.N. Doc.
A/6316 (1966) (entered into force Mar. 23, 1976).
13. Office ofthe U.N. High Commissioner for Human Rights, Status ofRatifications ofthe
Principal Human Right Treaties, status as of June 17, 2002, available at http://www.unhchr.ch/
html/menu3/b/d icerd.htm (last visited June 26, 2002); McDougall, supra note 9.
14. See 140 CONG. REc. S7634 (daily ed. June 24, 1994) [hereinafter CERD Ratification].
15. James Jennings identified several factors for this resistance. First, the United States was
in the midst of the Cold War with the Soviet Union and the human rights issue was seen as a
political football between the two superpowers. Second, the federalist structure of the U.S.
Government required approval by the U.S. Senate. Third, the relative political weakness of the
African-American community in this country. Fourth the traditional U.S. posture that its own
domestic arena is off limits to international bodies. See James Jennings, The International
Convention on the Elimination of All Forms of Racial Discrimination: Implications for
Challenging Racial Hierarchy, 40 How. L.J. 597 (1997).
16. CERD Ratification, supra note 14 (consenting to ratification of CERD).
17. See U.S. CONST. art. II, § 2, cl. 2 (stating that two-thirds of U.S. Senate must give
"advice and consent" to the President in order to ratify treaties).
18. See CERD Ratification, supra note 14.
19.
In this Convention, the term "racial discrimination" shall mean any distinction,
exclusion, restriction or preference based on race, colour, descent, or national or
ethnic origin which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise, on an equal footing, of human rights and
fundamental freedoms in the political, economic, social, cultural or any other
field of public life.
CERD, supra note 10, art. 1.
20. Id.
21. Id.art. 2(1)(c) (stating that "[e]ach State Party shall take effective measures to review
governmental, national and local policies, and to amend, rescind or nullify any laws and
regulations which have the effect of creating or perpetuating racial discrimination wherever it
exists").
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qualified the extent to which the United States would adhere to the treaty.22
Nevertheless, under the reporting procedure of CERD's Article 9, the
United States agreed to submit reports every two years, with the first report
having been due in 1995.23 The United States did not submit a report until
2000.24
Under CERD, a committee (CERD Committee) reviews the reports and
determines whether adequate legal protections for groups that have
experienced racial discrimination have been implemented. It also examines
evidence of de facto discrimination.25 Although not legally binding,26 the
CERD Committee makes concluding observations about the reports and
may make suggestions on how the reporting states could improve their
application of CERD.27
CERD procedure permits interested nongovernmental organizations to
submit shadow reports on a state's compliance to the Convention.2"
Numerous organizations submitted shadow reports,29 including the Allied

22. See CERD Ratification, supra note 14, S7634 n. 12; 1978 DIGEST OF UNITED STATES
440-46 [hereinafter cited as U.S. DIGEST]; Contemporary

PRACTICE IN INTERNATIONAL LAW

Practice, 72 AM. J. INT'L L. 620, 621-22 (1978). These reservations, declarations, and
understandings have been the subject of considerable discussion and will not be addressed. See,
e.g., InternationalHuman Rights Treaties: Hearings Before the Senate Comm. on Foreign

Relations, 96th Cong. (Ist Sess. 1980).
23. CERD, supra note 10, art. 9(1).
24. REPORTS SUBMITTED BY STATES PARTIES UNDER ARTICLE 9 OF THE CONVENTION, Third
periodic reports of States parties due in 1999, Addendum, United States of America (Sept. 21,
2000), available at http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CERD.C.351.Add.I.En?Open
document (last visited June 26, 2002) [hereinafter REPORTS] (The present report purported to
bring together in a single document the initial, second, and third periodic reports of the
United States of America, which were due on November 20, 1995, 1997, and 1999 respectively).
See also U.S. State Report, available at http://www.state.gov/www/global/human-rights/cerd_
report/cerdindex.html (last visited June 26, 2002).
25. CERD, supra note 10, arts. 9-14. See also U.N. High Commissioner for Human Rights
Fact Sheet No. 12: The Committee on the Elimination of Racial Discrimination, availableat
http://www.unhchr.ch/html/menu6/2/fsl2.htm (last visited June 26,2002) [hereinafter Fact Sheet
No. 121 (stating that because State Parties are accountable to international forum on racial
discrimination, they have made changes in national law to bring them into compliance with CERD
and describing reporting procedure, state-to-state complaint procedure, and individual complaint
procedure).
26. CERD, supra note 10, arts. 9-14.
27. Id. art. 9(1) (describing report as consisting of legislative, judicial, administrative, or
other measures adopted by State Party that implement CERD).
28. Id. arts. 8-14 (CERD has expansive authority over reports, State complaints, and
individual communications, which place it in a powerful position to expose State violations).
29. International Human Rights Law Group (IHRLG) developed guidelines for writing and
submitting shadow reports to CERD and assisted law firms, non-govermental organizations
(NGOs) and institutions in creating their reports. In fact, IHRLG facilitated the preparation of
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Research Center, which through its Transnational Racial Justice Initiative
issued a report entitled "The Persistence of White Privilege and Institutional
Racism in U.S. Policy: A Report on U.S. Government Compliance with the
International Convention on the Elimination of All Forms of Racial
Discrimination" (White Privilege Shadow Report). 30 The White Privilege
Shadow Report included an Introduction by Makani Themba-Nixon, Editor
for the Transnational Racial Justice Initiative. In her introduction, Ms.
Themba-Nixon noted a number of problems with the initial U.S. report 3'
and provided a summary of issues relating to U.S. noncompliance with the
Convention. 32 The White Privilege Shadow Report also included
discussions of Welfare Policy by Julie Quiroz-Martinez of the Center for
Third World Organizing,33 Health Policy by Vemellia R. Randall of The
University of Dayton School of Law, Education Policy by Expose Racism
and Advance School Excellence (ERASE Project) of the Applied Research
Center,34 and Land Use Policy by Gavin Kearney of the Institute on Race
and Poverty.3"
This Article discusses disparity in health status, institutional
discrimination in health care, and inadequate legal enforcement, which point
to serious human rights violations under CERD. 36 This Article then makes
specific recommendations to the CERD Committee 37 and includes several
appendices, including "Concluding Observations of the CERD Committee."
The basic thesis of this Article is that persistent discrimination in U.S.
health care contributes to continuing health disparities, which is a violation
of the U.S. obligations under CERD.

eleven shadow reports issued by the following groups: Americans for a Fair Chance, National
Congress of American Indians, National Coalition to Abolish the Death Penalty, American Civil
Liberties Union, Community Voices Heard, Alaska Inter-Tribal Council/Alaska Federation of
Natives, Inc., American University, Washington College of Law, and the Gonzaga University,
Center for Law and Justice; see web site, available at http://www.hrlawgroup.org/country_

programs/unitedstates/advocacy.asp (last visited June 26, 2002).
30. The Persistence of White Privilege and Institutional Racism in U.S. Policy: A Report
on U.S. Government Compliance with the International Convention on the Elimination of All
Forms of Racial Discrimination (Makani Themba-Nixon ed., 2001), available at http://www.arc.
org/tiji/ (last visited June 26, 2002) [hereinafter White Privilege Shadow Report].
31. Id. at 10-11.

32.
33.
34.
35.
36.
37.

Id. at 12-13.
Id at 17-26.
Id. at 39-53.
White Privilege Shadow Report, supra note 30, at 39-53.
Id. at 24-37.
Id. at 54-71.
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III. RACIAL DISPARITY IN HEALTH STATUS OF THE U.S. POPULATION
The need to focus specific attention on the racism inherent in the
institutions and structures of health care is overwhelming. Racial minorities
are sicker than White Americans and are dying at a significantly higher rate.
These are undisputed facts. There are many examples of disparities in health
status, both between racial/ethnic groups and between men and women:
infant mortality rates are 2 times higher for African-Americans,3" and 1
times higher for American Indians, than for Whites;39 the death rate from
heart disease for African-Americans is higher than for Whites; 40 50% of all
AIDS cases are among a minority population that comprises only 25% of
the U.S. population; 4 the prevalence of diabetes is 70% higher among
African-Americans and twice as high among Hispanics than it is among
Whites; 42 Asian-Americans and Pacific Islanders have the highest rate of
tuberculosis of any racial/ethnic group;43cervical cancer is nearly five times
more likely among Vietnamese-American women than among White
women; 44 women are less likely than men to receive lifesaving drugs for
heart attacks; 45 more women than men require bypass surgery or suffer a
heart attack after an angioplasty.46
Yet, despite these significant health status heathcare disparities, many
Americans have been denied equal access to quality health care on the basis
of race, ethnicity, or gender. Cultural incompetence of health care
providers, socioeconomic inequities, disparate impact of facially neutral
practices and policies, misunderstanding of civil rights laws, and intentional
discrimination all contribute to disparities in health status, access to health
care services, participation in health research, and receipt of health care
financing.
Doctors Michael Byrd and Linda Clayton clearly laid out the long
history of racism and medicine in their two-part seminal works entitled "An
American Dilemma: A Medical History of African Americans and the
Problem of Race: Beginnings to 1900" and "An American Dilemma: A
Medical History of African Americans and the Problem of Race: 1900 to

38. U.S. COMMISSION ON CIVIL RIGHTS 1,supra note 2, at 11.
39. Id.

40. Id. (147 deaths per 100,000 for African-Americans compared to 105 deaths per 100,000
for Whites).
41. Id.
42. Id.
43. U.S. COMMISSION ON CIVIL RIomrs I, supra note 2, at 3 1.
44. Id.
45. Id. at 14-15.
46. Id.
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2000.' In their work, Drs. Byrd and Clayton show that the problems of
minority health status and minority health care access are a part of a long
continuum of racism and racial discrimination dating back almost four
hundred years.
Since colonial times, the racial dilemma that affected America also
distorted medical relationships and institutions. 4' There has been active
assignment of racial minorities to an underfunded, overcrowded, and
inferior public health care sector. 49 Furthermore, medical leadership has
helped to establish the slaveocracy, create the racial inferiority myths, build
a segregated health subsystem, and maintain racial bias in the diagnosis and
treatment of patients. 50 Only after 350 years of active discrimination and
neglect were efforts made to admit minorities into the "mainstream" health
system.5 ' However, these efforts were flawed, and since 1975 minority
health status has steadily eroded, and continues to experience racial
discrimination in both access to health care and in the quality ofhealth care
received.52
However, current issues in health disparity are not isolated to problems
in the health system. They are the cumulative result of both past and current
racism throughout U.S. culture. For instance, because of institutional
racism, minorities have less education and fewer educational
opportunities.53 Minorities are disproportionately homeless and have
significantly poorer housing options. 54 Due to discrimination and limited

47. See BYRD & CLAYTON, AN AMERICAN HEALTH DILEMMA I, supra note 3; BYRD &
CLAYTON, AN AMERICAN DILEMMA II, supra note 3.
48. Supra note 47.
49. Id.
50. Id.
51. BYRD & CLAYTON, AN AMERICAN DILEMMA II, supra note 3.
52. Id.
53. In 1993, the high school dropout rate was 13.6% for African-Americans and 27.5% for
Hispanics, compared to 7.9% for Whites. U.S. Department of Education, National Center for
Education Statistics, Digest of EducationStatistics, 2000, Table 106, availableat www.nces.ed.
gov/pubs200I/digest/dtl06.html (last visited Oct. 25, 2002). See also Rebecca Gordon et al.,
Facingthe Consequences:An ExaminationofRacial Discriminationin US. PublicSchools (Mar.
2000), availableat http://www.arc.org/erase/FTC I intro.html (last visited June 26, 2002); White
Privilege Shadow Report, supra note 30, at 38-41; U.S. COMMISSION ON CIVIL RIGHTS I, supra
note 2, at 15-18.
54. Home ownership nationally stands at 47.7% for African-Americans, 47.3% for
Hispanics, compared to 74.3% for Whites. Deborah Kenn, Institutionalized,Legal Racism:
Housing SegregationAnd Beyond, II B.U. PUB. INT. L.J. 35,67 (2001) (less than 50% of Blacks
own homes compared to 70% of Whites). See also, e.g., White Privilege Shadow Report, supra
note 30, at 46-71. Forty percent of homeless clients served were minorities. Homelessness:
Programs and the People They Serve - Technical Report (December 1999), available at
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educational opportunities, minorities disproportionately work in low pay,
high health risk occupations (e.g., migrant farm workers, fast food workers,
garment industry workers). 5 Historic and current racism in land and
planning policy also plays a critical role in minority health status.5 6
Minorities are much more likely to have toxic and other unhealthy uses
sited in their communities than Whites, regardless of income." For
example, over-concentration of alcohol and tobacco outlets and the legal
and illegal dumping of pollutants both pose serious health risks to
minorities.58 Exposure to these risks is not a matter of individual control or
even individual choice. It is a direct result of discriminatory policies
designed to protect white privilege at the expense of minority health.

IV. INSTITUTIONAL RACISM AND RACIAL DISCRIMINATION
IN THE U.S. HEALTH CARE SYSTEM

Compounding the racial discrimination experienced generally is the
institutional racism in health care that affects minority access to health care
and the quality of health care received. Despite efforts over the past thirty

http://www.huduser.org/publications/homeless/homelesstech.html (last visited June 26, 2002);
ALL OTHER

THINGS BEING EQUAL: A. PAIRED TESTING

STUDY OF MORTGAGE

LENDING

INSTITUTIONS, at 94 (Apr. 2002) (finding that African-American and Hispanic home buyers in both
Los Angeles and Chicago face a significant risk of unequal treatment when they visit mainstream
mortgage lending institutions to make pre-application inquiries); U.S. COMMVUSSION ON CIVIL
RIGHTS I, supra note 2, at 15-18.
55. OS TB 04/10/2002 - TABLE R38. Number of nonfatal occupational injuries and
illnesses involving days away from work by industry and race or ethnic origin of worker for 2000,
availableat http://www.bls.gov/iif/oshwc/osh/case/ostb 107 !.txt (last visited June 26, 2002); U.S.
COMMISSION ON CIVIL RIGHTS I, supra note 2, at 18.
56. See, e.g., White Privilege Shadow Report, supranote 30, at 54-71; DOUGLASS. MASSEY
& NANCY A. DENTON, AMERICAN APARTHEID: SEGREGATION AND THE MAKING OF THE
UNDERCLASS

36 (1993).

57. See, e.g., Jill E. Evans, ChallengingThe Racism in Environmental Racism: Redefining
The Concept ofIntent, 40 ARIz. L. REV. 1219 (1998); U.S. COMMISSION ON CIVIL RIGHTS I, supra
note 2, at 18-20.
58. See, e.g., Vemellia R. Randall, Smoking, the African-American Community, and the
ProposedNational Tobacco Settlement, 29 U. TOL. L. REV. 677 (1998); Kathryn A. Kelly, The
TargetMarketing ofAlcohol and Tobacco Billboards to Minority Communities, 5 U. FLA. J.L. &
PUB. POL'Y 33 (1992).
59. See, e.g., Marianne Engelman Lado, Unfinished Agenda: the Needfor Civil Rights
Litigation to Address Race Discriminationand Inequalitiesin Health Care Delivery, 6 TEX. F.
ONC.L. &C.R. 1 (2001); Rend Bowser, RacialProfilingin Health Care:An InstitutionalAnalysis
ofMedical Treatment Disparities,7 MICH. J. RACE & L. 79 (200 1); Vemellia R. Randall, Slavery,
Segregation and Racism: Trusting the Health Care System Ain't Always Easy! An African
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years to eliminate discrimination and reduce racial segregation, there has
been little change in the quality of, or access to, health care for many
minorities. According to the U.S. Commission on Civil Rights, "Despite the
existence of civil rights legislation equal treatment and equal access are not
a reality for racial/ethnic minorities and women in the current climate of the
health care industry. Many barriers limit both the quality of health care and
utilization for these groups, including . . . discrimination."60 Racial
discrimination in health care delivery, financing, and research continues to
exist, and racial barriers to quality health care manifest themselves in a
number of ways.
A. Lack of Economic Access to Health Care
More than 38.4 million Americans are uninsured with no economic
access to health care.6 A disproportionate number of the uninsured are
racial minorities.62 As access to health insurance in the United States is
most often tied to employment, racial stratification of the economy due to
other forms of discrimination has resulted in a concentration of racial
minorities in low wage jobs. These jobs are almost always without
insurance benefits.63 As a result, disproportionate numbers of the uninsured
are racial minorities. Recent changes in the "safety net" have resulted in
increased problems.' Specifically, welfare reform enacted in 1996 changed
the structure of public assistance, resulting in a disparate impact on women
and minorities.65
One of the direct effects of welfare reform has been a reduction in the
use of medicaid by those who qualify due to an unawareness of eligibility

American Perspective on Bioethics, 15 ST. LOUIS U. PUB. L. REV. 191 (1996); Vernellia R.
Randall, Racist Health Care: Reforming an Unjust Health Care System to Meet The Needs of
African-Americans, 3 HEALTH MATRIX 127 (1993).
60. U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2, at 202.
61. Kaiser Commission on Key Facts, The Uninsured and Their Access to Health Care
(Mar. 19, 2002), availableat http://www.kff.org/ (last visited June 26, 2002).
62. See, e.g., Sidney D. Watson, Health Carein the Inner City: Asking the Right Question,
71 N.C. L. REV. 1647, 1648 (June 1993) (citing John C. Boger, Race and the American City: The
KernerCommission in Retrospect,An Introduction,71 N.C. L. REV. 1289, 1329 (1993) (reporting
that only about half of all African-Americans have private health insurance; one in five have
medicaid or medicare; and one in five have no health coverage)).
63. Kaiser Commission on Key Facts, supra note 61.
64. See, e.g., The Healthcare Safety Net: An Overview of Hospitals in Five Markets (Aug.
8, 2002), availableat http://www.kff.org/ (last visited Dec. 13, 2002).
65. Kaiser Commission on Key Facts, Welfare and Work: How Do They Affect Parents'
Health Care Coverage? (June 17, 2002), available at http://www.kff.org/ (last visited June 26,
2002).
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requirements, resulting in an increased number of uninsured." A second
effect has been that the subsequent increased poverty among those in need
of assistance has caused a worsening of health status and an increase in the
need for health care services. 7 In fact, a disproportionate number of racial
minorities have no insurance, are unemployed, are employed injobs that do
not provide health care insurance, are disqualified for government
assistance programs, or fail to participate because of administrative
barriers.6" Gaps in health status and the absence of relevant health
information are directly related to access to health care.69
B. Barriersto Hospitals andHealth Care Institutions
The institutional/structural racism that exists in hospitals and health care
institutions manifests itself in (1) the adoption, administration, and
implementation of policies that restrict admission;7 ° (2) the closure,
relocation, or privatization of hospitals that primarily serve the minority
community; 7 and (3) the continued transfer of unwanted patients (known

66. See, e.g., Mary Anne Bobinski & Phyllis Griffin Epps, Women, Poverty, Access to
Health Care, And The Perils of Symbolic Reform, 5 J.GENDER RACE & JUST. 233 (2002).
67. See, e.g., U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2, at 98-105; Bobinski &
Epps, supra note 66.
68. See, e.g., U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2, at 98-103.
69. The discrimination in the Idaho CHIP Program provides an excellent case study of the
issues. The Idaho Community Action Network (ICAN), a grassroots, member based organization
in the state of Idaho received numerous complaints from their members about the application
process for the federal Child Health Insurance Program (CHIP). ICAN took testimony from
members and reviewed the evidence. Although nearly all applicants were treated poorly, there was
clearly a pattern of discrimination that needed further investigation. ICAN developed a project that
tested the accessibility of the program in three Idaho cities. They sent White and Latino families
to apply for the CHIP and documented how people were treated. The testing program uncovered
clear evidence of discrimination; lack of translators; intrusive questions by eligibility and
caseworkers; requirements of proof of citizenship for Latino applicants; and unduly long
processing time for all applicants that was even longer for Latino applicants. Mounting a publicity
and organizing campaign, ICAN forced the state to standardize application procedures and reduce
the written application form for both medicaid and CHIP from twelve to four pages. White
Privilege Shadow Report, supra note 30 (adapting passage from "Leading with Race" by Gary
Delgado in Grass Roots Innovative Policy Program, Applied Research Center (2000)).
70. Michael Romano, In the Physician'sPractice; Minority Docs FindRacism Continues
to Infect Many American Hospitals 31 MOD. HEALTHCARE 12 (2001) (reporting that nearly one
in three minority doctors could not obtain hospital admissions for their patients, higher than the
estimated twenty-five percent rate among White physicians); Woodrow Jones, Jr. & Mitchell F.
Rice, Black Health Care: An Overview, in HEALTH CARE ISSUES INBLACK AMERICA: POLICIES,
PROBLEMS AND PROSPECTS 3 (Woodrow Jones, Jr. & Mitchell F. Rice eds., 1987).
71. See, e.g., David R. Williams &Toni D. Rucker, UnderstandingandAddressingRacial
Disparitiesin Health Care, 21(4) HEALTH CARE FINANCING REV. 75 (2000); David G. Whiteis,
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as patient dumping) by hospitals and institutions.72 Such practices have a
disproportionate effect on racial minorities, banishing them to either
distinctly substandard institutions or to no care at all.73
C. Barriers to Physicians and Other Providers
Areas that are heavily populated by minorities tend to be medically
underserved.74 Disproportionately few White physicians have their practices
located in minority communities." Minority physicians are significantly
more likely to practice in minority communities, making the education and
training of minorities extremely important.76 Yet, due to discrimination in
post-secondary education, racial biases in testing, and quality-of-life issues
affecting school performance, minorities are seriously underrepresented in
health care professions.77 The shortage of minority professionals affects not
only access to health care, but also access to the power and resources
needed to structure the health care system, leaving its control almost
exclusively in White hands.7 The result is an inadequate, ineffective and
marginalized voice on minority health care issues.

Hospitaland Community Characteristicsin Closures of Urban Hospitals, 1980-87, 107(4) PUB.
HEALTH REP. 409 (1992); Mark Schlesinger, Paying the Price: Medical Care, Minorities,and the
Newly Competitive Health Care System. in HEALTH POLICIES AND BLACK AMERICANS 270-79
(David Willis ed., 1989).
72. See generally Robert L. Schiff et al., Transfers to a Public Hospital:A Prospective
Study of 467 Patients,314NEw ENG. J. MED. 552 (1986) (A study of transfers among 467 medical
transfers to Cook County Hospital showed that 89% were African-Americans or Hispanics. The
study concluded that most of the patients were transferred for economic reasons and without their
consent); Judith Waxman & Molly McNulty, Access to EmergencyMedicalCare:Patients'Rights
and Remedies, 22 CLEARINGHOUSE REV. 21-27 (1991); Debra Spencer, Is Racism Killing Us?,
ESSENCE 32 (1993) (discussing discriminatory treatment of African-Americans in accessing

medical treatment).
73. U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2, at 63-64.
74. See, e.g., id. at 55-60; David A. Kindig et al., Trends in PhysicianAvailability, in 10
URBAN AREAS FROM 1963 TO 1980, 24 INQUIRY 136, 140 (1987) (reporting that in 10 cities the
number of office-based primary care physicians in poor, inner-city areas declined 45% from 1963
to 1980 while there was only a 27% decline in non-poverty areas of the cities).
75. See, e.g., Watson, supra note 62.
76. See E. Moy & B.A. Bartman, Physician Race and Care of Minority and Medically
Indigent Patients,273 JAMA 1515 (1995) (asserting that in poor, urban areas of the U.S. with
high proportions of African-Americans and Hispanics that there are only 24 physicians per

100,000 people compared to a national average of nearly 200 physicians per 100,000 people;
showing that nearly 40% of all minority medical school graduates will practice medicine in underserved areas compared to 10% of their non-minority colleagues).
77. See, e.g., U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2, at 55.
78. See, e.g., id. at 56-60.
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D. Racial Disparitiesin Medical Treatment
Differences in health status reflect, to a large degree, inequities in
preventive care and treatment. For instance, African-Americans are more
likely to require health care services, but are less likely to receive them.7 9
Disparity in treatment has been well documented in a number of studies,
including studies done on AIDS, 80 cardiology, 81 cardiac surgery,82 kidney
disease,
organ transplantation," internal medicine,85 obstetrics,"
prescription drugs, 87 treatment for mental illness,8 8 pain treatment, 89 and
hospital care. 90 Certainly, difference in treatment can be based on a number
of different factors, including clinical characteristics, income, and medical
or biological differences. However, race plays an independent role. 9' There
are marked differences in time spent, quality of care and quantity of
doctor's office visits between Whites and African-Americans.92 Whites are

79. See, e.g., id. at 78-82; Randall, Slavery, supra note 59; Randall, Racist Health Care,
supra note 59.
80. See, e.g., Daniel J. DeNoon, AIDS Care Not Color Blind, AIDS WEEKLY, Sept. 11,
1995, at 2.
81. See, e.g., Kevin A. Schulman et. al., The Effect of Race and Sex on Physicians'
Recommendationsfor CardiacCatheterization,340 NEW ENG. J.MED. 618 (1999).
82. See, e.g., Charles Maynard et al., Blacks in the CoronaryArtery Surgery Study (CASS):
Race and ClinicalDecisionMaking 76 AM. J.PUB. HEALTH 1446 (1986).
83. See, e.g., P.W. Eggers, Effect of Transplantation on the Medicare End-Stage Renal
Disease Program,318 NEW ENG. J. MED. 223 (1988).
84. See, e.g., Robert S. Gaston et al., Racial Equity in Renal Transplantation,270 JAMA
1352 (1993).
85. See, e.g., John Yergan et al., Relationship between PatientRace and the Intensity of
Hospital Services, 25 MED. CARE 592 (1987).
86. See, e.g., Mark B. Wenneker & Arnold M. Epstein, Racial Inequalities in the Use of
Proceduresfor Patientswith Ischemic HeartDisease in Massachusetts, 261 JAMA 253, 253-57
(1989).
87. See, e.g., Beth A. Hahn, Children'sHealth: Racial and Ethnic Differences in the Use
of PrescriptionMedications,95 PEDIATRICS 727 (1995).
88. See, e.g., Jay C. Wade, InstitutionalRacism: An Analysis ofthe Mental Health System,
63 AM. J. ORTHOPSYCHIATRY 536 (1993).
89. Charles S. Cleeland et al., Pain and Treatment of Pain in Minority Patients with
Cancer, 127 ANNALS INTERNAL MED. 813 (1997); Vence L. Bonham, Race, Ethnicity, and Pain
Treatment: Striving to Understandthe CausesandSolutions to the Disparitiesin PainTreatment,
29 J.L. MED. & ETHICS 9 (2001).
90. See, e.g., Charles L. Bennett, RacialDifferences in CareAmong HospitalizedPatients
with Pneumocystis CariniiPneumoniain Chicago,New York; Los Angeles, Miami, and RaleighDurham, 55 ARCHIVES INTERNAL MED. 1586 (1995).
91. See, e.g., Marian E. Gomick et al., Effects of Race and Income on Mortalityand Use
of Services Among Medicare Beneficiaries,335 NEw ENG. J. MED. 791 (1996).
92. U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2, at 82-83.
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more likely to receive more, and more thorough, diagnostic work and better
treatment and care than people of color - even when controlling for
income, education, and insurance.93 Differences also exist in the number of
doctor's office visits between Whites and African-Americans, even when
controlling for income, education, and insurance.94 Furthermore,
researchers have concluded that doctors are less aggressive when treating
minority patients.95 Thus, the most favored patient is "White, male between
the ages of 25 and 44. "96 In fact, at least one study indicated a combined
effect of race and gender resulting in significantly different health care for
African-American women.97
E. DiscriminatoryPoliciesand Practices
Discriminatory policies and practices can take the form of medical
redlining, excessive wait times, unequal access to emergency care, deposit
requirements as a prerequisite to care, and lack ofcontinuity of care, which
all have a negative effect on the type of care received.98 Because
discriminatory practices are often facially neutral, citing exact practices
becomes a difficult task. There are many examples, however, of policies
and practices that disproportionately affect racial and ethnic minorities,
such as refusal to admit patients who do not have a physician with
admitting privileges at that hospital, exclusion of medicaid patients from
facilities, and failure to provide interpreters and translations of materials, to
name a few.9 9 One significant example is a racially-neutral federal medicaid
policy that limits the number of beds a nursing home can allocate to
medicaid recipients.0 0 The policy encourages these facilities to move
existing patients who have depleted their assets and are now newly eligible
for medicaid into medicaid beds as they become available. It is mostly
White women who have the assets to afford long-term care without
IOM REPORT, supra note 2.
See, e.g., id.
See, e.g., id.
Randall, Racist Health Care, supra note 59, at 160-62.
See, e.g., IOM REPORT, supra note 2.
See, e.g., id.
99. See, e.g., U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2, at 74-78; Sidney D.
Watson, Reinvigorating Title VI: Defending Health Care Discrimination - It Shouldn't Be So
Easy, 58 FORDHAM L. REV. 939, 941-42 (1990).
100. 42 U.S.C. § 1395 (2002) (federal medicare statute recognizing "distinct part"
certification); 42 U.S.C. § 1396a(a)(28) (2002) (applying "distinct part" certification to medicaid
SNF certification); see Linton v. Carney, 779 F. Supp. 925, 931 (M.D. Tenn. 1990) (finding that
"Tennessee will, at the provider's instructions, certify a limited component of beds in a facility
93.
94.
95.
96.
97.
98.

which provides the same ICF level of care in all beds....").
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medicaid and who live long enough to deplete those assets. 0 ' The effect of
this policy is that fewer medicaid resources are spent on nursing for
minority populations even though minorities represent a larger portion of
the medicaid population and have more illness. 1 2 The combination of
minority overrepresentation and government under-spending in medicaid
is yet another example of the kind of structural and institutional racial
discrimination that persists in many areas of the health care system.
F. Lack of Language and Culturally Competent Care
A key challenge has been to get the government to establish clear
standards for culturally competent health care. 03 Culturally competent care
is defined as care that is "sensitive to issues related to culture, race, gender,
and sexual orientation."'0 4 Cultural competency involves ensuring that all
health care providers can function effectively in a culturally diverse setting;
it involves understanding and respecting cultural differences.' 0 5 In addition
to recognizing the disparities in health status between White Americans and
minority groups, society must recognize differences within groups as
well.'06 Ethnic and racial minority communities include diverse groups with
diverse histories, languages, cultures, religions, beliefs, and traditions. This
diversity is reflected in the health care minorities receive and the
experiences they have with the health care industry.' 7 Without
understanding and incorporating these differences, health care cannot be
provided in a culturally competent manner.'0° Nonetheless, there has been
relatively little research done on the differences in accessing quality health
101. Randall, Racist Health Care, supra note 59, at 154-58.
102. Heather K. Aeschleman, The White World ofNursing Homes: The Myriad Barriersto
Access Facing Today's Elderly Minorities, 8 ELDER L.J. 367 (2000); see generally Steven P.
Wallace et al., The Consequences of Color-blindHealth Policyfor Older Racial and Ethnic
Minorities, 9 STAN. L. & POL'Y REV. 329, 335 (1998).
103. See, e.g., U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2, at 52-54.
104. Vernellia Randall, Does Clinton'sHealth CareReform ProposalEnsure [E]Qual[ity]
of Health Carefor Ethnic Americans and the Poor? 60 BROOK. L. REV. 167, 205-12 (1994).
105. See, e.g., U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2, at 52-54.
106. See, e.g., id. at 33-36, 39-40, 42-45.
107. See generally The Commonwealth Fund, Diverse Communities, Common Concerns:
Assessing Health Care Qualityfor Minority Americans, available at http://www.cmwf.org (last
visited June 26, 2001).
108. See generallyJean Lau Chin, CulturallyCompetent HealthCare, 115 PuB. HEALTH REP.

25, 28 (2000) (noting that the "prevalence of negative stereotypes about Black and Hispanic
groups ...have resulted in discriminatory practices in health care service delivery"); David R.
Levy, White Doctors and Black Patients: Influence of Race on the Doctor-PatientRelationship,
75 PEDIATRICS 639, 640-41 (1985) (describing several "common myth[s] leading to negative
stereotyping of blacks").
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care by racial/ethnic subgroups, and few data are available on many ofthese
groups.
One example of institutional barriers to culturally competent care is the
prevalence of linguistic barriers that also affect the quality of health care
services, particularly for Hispanics and Asian Americans. 10 9 The failure to
use bilingual, professionally and culturally competent, and ethnically
matched staff in patient/client contact positions results in lack of access,
miscommunication and mistreatment for those with limited proficiency in
English." 0 This failure includes not providing education or information at
the appropriate literacy level. Furthermore, "English only" laws - laws
that restrict access to public services to those with proficiency in English also have an acute and racially disproportionate impact on minorities. "' The
lack of an official government infrastructure (extending from the federal to
the local level) to ensure standards of culturally competent care and equal
access to services is inconsistent with Article 5 of CERD." 2
G. DisparateImpact of the Intersection of Race and Gender
The unique experiences of women of color have been largely ignored by
the health care system. 13 These women share many of the problems
experienced by minority groups in general, and by women as a whole.
However, race discrimination and sex discrimination often intersect so as
to magnify the difficulties minority women face in gaining equal access to
quality health care."' In addition to barriers restricting access to health care
for racial/ethnic minorities, there are barriers to health care that

109. See, e.g., id. at 53.
110. See generally Pancho H. Chang & Julia Puebla Fortier, Language Barriersto Health
Care:An Overview, 9 J. HEALTH CARE FOR POOR & UNDERSERVED S5-S20 (1998); MAREASA R.
ISAACS & MARVA P. BENJAMIN, TOWARDS A CULTURALLY COMPETENT SYSTEM OF CARE, VOLUME

11 (1991); Robert Wood Johnson Foundation, How LanguageBarriersHinderAccessandDelivery
of Quality Care (noting that twenty percent of Spanish-speaking Latinos surveyed reported not
seeking medical treatment due to language barriers), availableat www.rwjf.org (last visited June
26, 2001).
111. See generally Kiyoko Kamio Knapp, Language Minorities: Forgotten Victims of
Discrimination?, 11 GEO. IMMIGR. L.J. 747 (1997); Hearing Before the Senate Comm. on

GovernmentalAffairs, 104th Cong. (1995) [hereinafter Narasaki Testimony] (testimony of Karen
Narasaki, Executive Director of National Asian Pacific American Legal Consortium) available in
LEXIS, News Library, Cumws File.
112. Supra note 111.
113. See, e.g., U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2, at 47-50; Lisa C. Ikemoto,
The Fuzzy Logic of Race and Gender in the Mismeasure of Asian American Women's Health
Needs, 65 U. CIN. L. REV. 799 (1997).
114. See, e.g., U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2, at 47-50.

2002]

RACIAL DISCRIMINATION IN HEALTH CARE IN THE UNITED STATESASA VIOLATION OF CERD

61

predominantly affect minority women. There are also gender differences in
medical use, provision of treatments, and inclusion in research." 5 This is
partly the result of different expectations of medical care between men and
women and of gender bias of health care providers. 6 Furthermore, the
difficulty minority women face accessing adequate health care, and all its
components, is not limited to illnesses that affect both male and female
populations. Rather, there is evidence that minority women often find it
difficult to access quality
health care related to gender-specific illnesses,
17
cancer."
breast
as
such
An additional symptom of gender bias in the health care system that can
affect outcomes is the way the medical concerns of minority women are not
taken as seriously as those of minority men and are often dismissed as the
result of emotional distress or as a psychosomatic condition."8 Further,
some health issues of minority women, such as violence against women,
have been largely ignored by the medical community and seen primarily as
a social issue, not necessarily a health issue. Part of the problem is that
medical professions have historically lacked a female perspective, in much
the same way that the minority perspective is missing, therefore giving little
attention to the health concerns of minority women." 9
Policies and practices that increase government surveillance and control
of minority women are also a key factor in health status. Minority women
are less likely to receive sympathetic intervention by law enforcement in
cases of domestic violence. 2 ° Women who, after calling upon police for
help in such cases, become victims of both domestic violence and police
violence. Family planning is another area where public policy has had a

115. See, e.g., id.
116. See, e.g., Diane E. Hoffmann & Anita J. Tarzian, The Girl Who Cried Pain: A Bias
Against Women in the Treatment of Pain, 29 J.L. MED. & ETHICS 13 (2001); Michelle Oberman
& Margie Schaps, Women's Health and Managed Care, 65 TENN. L. REV. 555 (1998); Carol
Jonann Bess, Gender Bias in Health Care:A Life or DeathIssuefor Women with CoronaryHeart

Disease, 6 HASTINGS WOMEN'S L.J. 41 (1995).
117. See, e.g., U.S. COMMISSION ON CIVIL RIGHTS 1,supra note 2, at 47-50; National Minority
Cancer Awareness Week -

April 17-23, 2000, 49(15) MORBIDITY & MORTALITY WKLY. REP.

330 (2000), 2000 WL 13925103.
118. See, e.g., U.S. COMMISSION ON CIVIL RIGHTS I, supra not 2, at 47-50.
119. See, e.g., id. at 47-55, 60-63, 89-91.
120. Lisa M. Martinson, An Analysis ofRacism andResourcesforAfrican-AmericanFemale
Victims ofDomestic Violence in Wisconsin, 16 Wis. WOMEN'S L.J. 259 (2001); Paula C. Johnson,
Danger in the Diaspora:Law, Culture and Violence Against Women of African Descent in the
United States and South Africa, I J. GENDER RACE & JUST. 471, 514-24 (1998); R. EMERSON
DOBASH & RUSSELL P. DOBASH, WOMEN, VIOLENCE AND SOCIAL CHANGE 146-212 (1992);
Miriam H. Ruttenberg, A FeministCritiqueofMandatoryArrest:An Analysis ofRace andGender
in Domestic Violence Policy, 2 AM. U. J. GENDER & L 171 (1994).
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negative impact on health status and life choices of minority women. 2 '
Minority women do not have equal access to preventive medicine or the full
range of birth control options available. Barriers include lack of familyplanning services or facilities in their communities; lack of medicaid or
other publicly-funded health insurance coverage of certain services,
medications or procedures; and disproportionately higher prescriptions of
medically risky or unnecessary procedures, such as contraceptive implants
or forced sterilization.' State and local policies are more likely to be
discriminatory than federal policies.'23 There are few standards for ensuring
equal access and equal treatment at the state and local levels. 2 4 With
jurisdiction over health care issues increasingly devolving to the state and
local levels, there is a critical need for a clear regulatory infrastructure that
provides redress for these barriers and remedies and consequences for
policies and practices with discriminatory outcomes.
H. InadequateInclusion in Health Care Research
Despite volumes of literature suggesting the importance of race,
ethnicity, and culture in health, health care, and treatment, there is relatively
little information available on the racial, ethnic, and biological differences
that affect the manifestations of certain illnesses and their treatments.'25
Billions of dollars are spent each year on health research ($35.7 billion in
1995).126 However, a strikingly minute percentage of those funds are
allocated to research on issues of particular importance to women and
minorities, and to research by women and minority scientists (21.5% and
.37%, respectively). 27 In response to years of exclusion of women and
minorities, several statutory requirements have been enacted to ensure that
research protocols include a diverse population.' However, the health
condition of women and minorities will continue to suffer until they are
included in all types of health research.'29

121. See, e.g., Charlotte Rutherford, Reproductive FreedomsandAfrican American Women,
4 YALE J.L. & FEMINISM 255 (1992).

122. See, e.g., James D. Shelton et al., MedicalBarriers to Access to Family Planning,340
LANCET 1334-35 (1992).
123. See, e.g., U.S. COMMISSION ON CIVIL RIGHTS II, supra note 4.

124. See, e.g., id.
125. See, e.g., U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2, at 109-117.
126. See, e.g., id. at 109.
127. See, e.g., id.
128. Pub. L. No. 103-43, 107 Stat. 122 (1993); see, e.g.,.U.S. COMMISSiONONCIVIL RIGHTS
I, supra note 2, at 109.
129. See, e.g., U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2, at 110.
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I. Lack of Data andStandardizedCollection Methods
Current data collection efforts fail to capture the diversity of racial and
ethnic communities in the United States. 30 Disaggregated information on
subgroups within the five racial and ethnic categories is not collected
systematically. 31 Further, racial and ethnic classifications are often limited
on surveys and other data collection instruments, and minorities are often
misclassified on vital statistics records and other surveys and censuses.' 32
It is important to collect the most complete data on racial and ethnic
minorities and subpopulations to fully understand the health status of all
individuals, as well as to recognize the barriers they face in obtaining quality
health care.' 33 The lack of data on different minority populations (such as
Asian-Americans) makes it difficult to conduct research studies and
comparative analyses.' 34 Furthermore, the lack ofa uniform data collection
method makes obtaining an accurate and specific description of race
discrimination in health care difficult. The existing data collection does not
allow for regularly collecting race data on provider and institutional
behavior.
J. Rationing Through Managed Care
The health care financing system has been steadily moving to managed
care as a means of rationing health care. Without proper oversight, which
does not currently exist, managed care will, over time, tend to place
increasingly stringent requirements on providers.3 6 Providers may fail to

130. See, e.g., David R. Williams, Race/Ethnicity and Socioeconomic Status: Measurement
andMethodologicalIssues, 26(3) INT'L J. HEALTH SERVICES 483-505 (1996); Sidney D. Watson,
Race, Ethnicityand Qualityof Care:InequalitiesandIncentives, 27 AM. J.L. & MED. 203,221-24
(2001).
131. See, e.g., U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2, at 50-52.
132. Williams, supra note 130.
133. See, e.g., U.S. COMMISSION ON CIVIL RIGHTS 1,supra note 2, at 50-52.
134. Williams, supra note 130.
135. See Madison-Hughes v. Shalala, 80 F.3d 1121, 1123 (6th Cir. 1996) (dismissing for lack
of subject matter jurisdiction); U.S. Commission on Civil Rights, Federal Title Vi Enforcement
to Ensure Nondiscriminationin FederallyAssisted Programs,(Washington, D.C., 1996), at 246;
Marianne Engelman Lado, Unfinished Agenda: the Need for Civil Rights Litigation to Address
Race DiscriminationandInequalitiesin Health CareDelivery,6 TEX. F. ON C.L. & C.R. 1 (2001).
136. See, e.g., Vemellia R. Randall, Impact of Managed Care Organizations on Ethnic
Americans and Under Served Populations,5(3) J. HEALTH CARE FOR POOR UNDERSERVED 224
(1994); Vemellia R. Randall, Managed Care, Utilization Review, and FinancialRisk Shifting:
CompensatingPatientsfor Health Care Cost Containment Injuries, 17 PUGET SOUND L. REV. 1,
3 (1993).
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develop more expensive but culturally-appropriate treatment modalities,
and they may refuse or minimize the expenditures necessary to develop an
adequate infrastructure for minority communities. 3 7 The potential for
discrimination, particularly racial/ethnic discrimination, to occur in the
context of managed care is significant and is recognized as such by the
Office of Civil Rights, leading commentators, and advocates for civil rights
' However, little has been
in health care services, financing, and treatment. 38
done to protect minorities from this risk of discrimination. The U.S.
Commission on Civil Rights reported:
The Office of Civil Rights (OCR) also has not sufficiently prepared
its investigative staff to identify and confront instances of
discrimination by managed care organizations. Despite indications
of discrimination prohibited under Title VI, OCR has not yet
developed policy guidance specifically addressing Title VI
compliance in the managed care context. OCR headquarters indicate
that OCR has known about the potentially discriminatory activities
of managed care organizations since 1995, yet the office has been
loath to encourage or support the regional investigators in
identifying cases.'39
Several managed-care practices can have a disparate impact on
minorities. For example, one of the most common ways in which Managed
Care Organizations (MCOs) discriminate against minorities is in the MCOs'
selection of available providers. 4 A physician or other type of provider
that serves mainly poor minorities may not be included in a managed care
network, because the provider's patients might be labeled "too costly."
Further, some plans target suburban areas for enrollment while ignoring
inner-city areas, a process known as selective marketing. 4' In addition,
some MCOs may be limiting the access of medicaid patients to the full array
of providers by sending these patients provider lists containing only
42
providers that accept medicaid, resulting in segregated provider lists.
137. See, e.g., supra note 136.
138. See, e.g., id; see U.S. COMMISSION ON CIVIL RIGHTS 1, supra note 2; Frank M.
McClellan, Is Managed Care Good For What Ails You? Ruminations on Race, Age And Class,
44 VILL. L. REv. 227 (1999).
139. U.S. Commission on Civil Rights, supra note 135.
140. See, e.g., Randall, Impact ofManaged Care, supranote 136; Randall, Managed Care,
supra note 136; see U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2; The Impact of Managed
Care on Doctors Who Serve Poorand Minority Patients, 108 HARV. L. REV. 1625 (1995).
141. See, e.g., supra note 140.
142. See, e.g., id.
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Other methods MCOs have used to discriminate against medicaid patients
include excluding sections of the inner city from the service area; applying
a stricter definition of medical necessity, the standard used to determine
whether a patient will receive a particular test or treatment;43 and longer
waiting times for new-patient or urgent-care appointments. 1

V. INADEQUACY OF LEGAL EFFORTS TO ELIMINATE

RACIAL DISCRIMINATION IN HEALTH CARE

It might be that civil rights laws often go unenforced; it might be that
current inequities spring from past prejudice and long standing
economic differences that are not entirely reachable by law; or it
might be that the law sometimes fails to reflect, and consequently
fails to correct, the barriers faced by people of color.
Derrick Bell'"
There are a number of federal laws which address access to health care:
Title XVIII (medicare) 45 and Title XIX (medicaid) 146 ofthe Social Security
Act, Title IX,'147 and the Hill Burton Act. 148 However, federal law related
to eliminating racial discrimination in health care delivery is limited to Title
VI of the Civil Rights Act. 149 Racial inequality in health care persists in the
United States despite laws against racial discrimination, in significant part

143. See, e.g., U.S. COMMvISSION ON CIVIL RIGHTS I, supra note 2, at 88-92.
144. See, e.g., Derrick A. Bell, Jr., AND WE ARE NOT SAVED: THE ELUSIVE QUEST FOR
RACIAL JUSTICE (1987); Alan D. Freeman, Legitimizing Racial Discrimination Through Anti-

DiscriminationLaw: A Critical Review of Supreme Court Doctrine, 62 MINN. L. REV. 1049
(1978).
145. Social Security Amendments of 1965, Pub. L. No. 89-97, Titles XVIII, 79 Stat 286; the
act does not contain any general anti-discrimination clauses although the implementing regulations
require providers and facilities to abide by Title VI.
146. Id.
147. 20 U.S.C. §§ 1681-88 (2002) (limited to sex discrimination in educational programs).
148. 42 U.S.C. §§ 291-291 o (2002) (requires uncompensated care and community service by
facilities that receive funding under Hill-Burton Acts).
149. See, e.g., Watson, supra note 99; DAVID BARTON SMITH, HEALTH CARE DIVIDED: RACE
AND HEALING A NATION (1999); David Barton Smith, Addressing Racial Inequities In Health
Care: Civil Rights Monitoring And Report Cards, 23 J. HEALTH POL. POL'Y & L. 75 (1998);
Randall, Racist Health Care, supra note 59.
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because of the inadequacy of Title VI.'5 ° First, despite a regulatory
requirement to produce data,' the Office of Civil Rights Title VI
enforcement effort has produced little consistent data for evaluating Title
VI compliance. 52 Second, there has been "little uniformity in how different
states handle Title VI requirements, little guidance, little analysis of the
information collected by this process, [and] no research and
development."' 53 Third, Title VI lacks specific definitions of prohibited
discrimination and acceptable remedial action.'54 Fourth, OCR has relied on
individual complaints as a means of enforcement.55
Even if the provisions ofTitle VI were improved and data collected, the
legal system within which Title VI operates would still be inadequate for
the particular difficulties present in the health care system. That is, the legal
system has had particular difficulty addressing issues of unthinking
discrimination, discrimination resulting from actions based on biases and
stereotypes. While legal standards for discrimination have not always
centered on intent, they do so now. 5 6 Thus, to prove a disparate treatment
claim an individual must show that the defendant intentionally
discriminated.'" Such a standard means that few of the discriminatory acts
that occur in the health care system can be successfully litigated, since most
occur from unthinking or unconscious biases. As long as the law requires
a conscious discriminatory purpose for disparate treatment liability,
individual discrimination claims cannot address the issue of unconscious
prejudice.' 5
Furthermore, the health care system presents several additional
problems. First, similar to the situation that arises when racial minorities use
housing and lending institutions, individuals can be totally unaware that the
provider or institution has discriminated against them. Second, because of

150. See. e.g., Noah, Racial Disparitiesin the Delivery of Health Care?, 35 SAN DIEGO L.
REV. 135 (1998); Daniel K. Hampton, Title VI ChallengesBy PrivatePartiesTo The Location Of
Health Care Facilities: Toward A Just And Effective Action, 37 B.C. L. REV. 517 (1996);
Marianne L. Engelman Lado, Breaking the BarriersofAccess to Health Care: A Discussion of
the Role of Civil Rights Litigation and the Relationship Between Burdens of Proofand the

Experience of Denial, 60 BROOK. L. REV. 239 (1994).
151. 28 C.F.R. § 42.406(a) (1992); 45 C.F.R. § 80.6(b) (1991).
152. See, e.g., SMITH, HEALTH CARE DIVIDED, supra note 149; Watson, supra note 62.
153. See, e.g., SMITH, HEALTH CARE DIVIDED, supra note 149.
154. See, e.g., 45 C.F.R. § 80.3(b) (1991); Watson, supra note 62.
155. See, e.g., Watson, supra note 62.
156. See, e.g., Jessie Allen, A PossibleRemedy for Unthinking Discrimination,61 BROOK.
L. REV. 1299 (1995).
157. See, e.g., id
158. See, e.g., id.
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the very specialized knowledge required in medical care, individuals can be
totally unaware that they have been injured by the provider. Third, the
health care system, through managed care, has actually built-in incentives
that encourage unconscious discrimination.' 59 Because of these issues, an
appropriate legal structure is essential to eliminating institutional/cultural
racism.
In an effective public health policy, appropriate state and federal laws
must be available to eliminate discriminatory practices in health care. The
crux of the problem, given managed care, the historical disparity in health
care, and unthinking discrimination, is that the law does not address the
current barriers faced by minorities, and the executive branch, the
legislatures and the courts are all reluctant to hold health care institutions
and providers responsible for institutional racism. The U.S. Commission on
Civil Rights found:
There is substantial evidence that discrimination in health care
delivery, financing and research continues to exist. Such evidence
suggests that Federal laws designed to address inequality in health
care have not been adequately enforced by federal agencies... [Such
failure has]... resulted in a failure to remove the historical barriers
to access to quality health care for women and minorities, which, in
turn has perpetuated these barriers. 60
VI. VIOLATIONS OF THE INTERNATIONAL CONVENTION ON THE
ELIMINATION OF ALL FORMS OF RACIAL DISCRIMINATION

As indicated in the U.S. Report on CERD, the Federal Government has
laws that make it illegal to discriminate based on race (Title VI ofthe Civil
Rights Act of 1964).161 The report fails to admit that the effort of the

United States in ensuring equal access to quality health care has not only
been ineffective and inefficient, but has also perpetuated racial
discrimination. Astonishingly, the United States fails to even mention its
own assessment of civil rights enforcement in health care conducted by the
U.S. Commission on Civil Rights. 62 In a two-volume critical analysis, the
159. See, e.g., Bell, supra note 144; Sheri Lynn Johnson, Unconscious Racism and the
CriminalLaw, 73 CORNELL L. REV. 1016 (1988); Charles R. Lawrence III, The Id, the Ego and
Equal Protection: Reckoning with Unconscious Racism, 39 STAN. L. REV. 317 (1987); David
Benjamin Oppenheimer, Negligent Discrimination,141 U. PA. L. REV. 899 (1993).
160. U.S. COMMISSION ON CIVIL RIGHTS II, supra note 4, at 275-76.

161. U.S. State Report, supra note 24.
162. U.S. COMMISSION ON CIVIL RIGHTS II, supra note 4, at 52-64.
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Commission accused the government of perpetuating disparities in health
status and access:
[The government] has failed to enforce civil rights laws vigorously
and appropriately. The failure [of the government] to be proactively
involved in [civil rights] health care issues or initiatives has resulted
in continuance of policies and practices that, in many instances are
either discriminatory or have a disparate impact on minorities....
Thus, there remain disparities in access to health care and in health
care research and unequal distribution of health care financing.'63
Although Congress has enacted civil rights laws designed to address
specific rights, such as equal opportunities in employment, education, and
housing, it has not given health care the same status."M As a consequence,
discrimination in health care is uncorrected, which has the consequence of
perpetuating differences in health status.'65 Thus, in the area of health care,
the United States has failed to meet its obligation under Article 2(1)(a),
Article 2(1)(c), Article 2(1)(d), and Article 5(e)(iv) of the Convention on
the Elimination of Racial Discrimination (CERD).
A. Article 2(1)(a)
Under Article 2(1 )(a), "Each State Party undertakes to engage in no act
or practice of racial discrimination against persons, groups of persons or
institutions and to ensure that all public authorities and public institutions,
national and local, shall act in conformity with this obligation."' 66
Specifically, the United States has failed to "ensure that all public
authorities and public institutions, national and local, shall act in
conformity" with its obligation under Article 2(1)(a). 167 Throughout its
1999 report to the President and Congress, the U.S. Commission on Civil
Rights found significant weaknesses in the governmental enforcement
efforts. Specifically, the Commission noted:
The deficiencies in the [governmental] enforcement efforts ...
largely are the consequences of [a] fundamental failure to recognize
163. U.S. COMMISSION ON

CIVIL RIGHTS I, supra note 2, at 189.
164. Id.Preface, vii.
165. Id. at 189 (finding that the "failure to recognize that differences in health care delivery,
financing and research are discriminatory barriers to health care translates into and perpetuates
differences in health status.").
166. CERD, supra note 10, art. 2(1)(a).
167. Id.
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the tremendous importance of its mission and to embrace fully the
opportunity it has to eliminate disparities and discrimination in the
health care system. Although [the government through the] Office
of Civil Rights (OCR) has attempted to identify noncompliance with
the Nation's civil rights laws over the years, it has failed to
understand that all of its efforts have been merely reactive and in no
way have they remedied the pervasive problems within the [health
care] system. [The government's] failure to address these deeper,
systemic problems is part of a larger deficiency .. .a seeming
inability to assert its authority within the health care system. As a
result of the myopic perspective . . .the [government] appears
unable to systematically plan and implement the kind of...
"redevelopment" policy that it so clearly needs. 6 '
Further, the Commission found significant weaknesses in the
enforcement efforts of the Office for Civil Rights. In particular, the
Commission noted the governmental failure to implement many of the
recommendations indicated by the Commission in its 1996 report on Title
VI enforcement. 69
Despite some focus on the health of minorities, the government has
generally failed to enforce civil-rights laws vigorously and appropriately.
The failure of the government to be proactively involved in health care
issues or initiatives has resulted in the continuance ofpolicies and practices
that, in many instances, are either discriminatory or have a disparate impact
on minorities and women.170
Thus, there remain disparities in access to care, treatment, research, and
financing in the United States as a result of the U.S. failure to meet its
obligation under Article 2(1)(a). 171
B. Article 2(1)(c)
Under Article 2(1)(c), "Each State Party shall take effective measures
to review governmental, national and local policies, and to amend, rescind
or nullify any laws and regulations which have the effect of creating or
168. U.S. COMvflSSION ON CIVIL RIGHTS II, supra note 4, at 275.
169. Id. at 275; see also U.S. Commission on Civil Rights, supra note 135, at 677 (A

comprehensive evaluation and analysis of the U.S. Department of Justice's performance in its
leadership and coordination responsibilities for Title VI that includes the U.S. Commission on
Civil Rights' analysis of the Title VI enforcement efforts of ten federal agencies and ten
subagencies. Includes recommendations).
170. U.S. COMMISSION ON CIVIL RIGHTS I, supra note 2, at 190 (emphasis added).
171. See, e.g., id.
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perpetuating racial discrimination wherever it exists."'' The United States
has failed to meet its obligation. While the United States has undertaken
extensive measures to review national laws and regulations which have the
effect of creating or perpetuating racial discrimination, it has failed to make
necessary revisions and modifications in the law as recommended by the
U.S. Commission on Civil Rights. As noted by the Commission:
In the United States today, there remain tremendous racial and
gender disparities in access to quality health care services and health
care financing, as well as in the benefits of medical research. Many
of these disparities continue to plague the Nation's health care
system because the [government] ...has failed to enforce the
crucial nondiscrimination provisions of the Federal civil rights laws
with which it is entrusted. The... enforcement operation is lacking
in virtually every key area. . . .Most significantly, . . . [the
government] generally has failed to undertake proactive efforts such
as issuing appropriate regulations and policy guidance, allocating
adequate resources for onsite systemic compliance reviews, and
initiating enforcement proceedings when necessary.'73
The United States, while undertaking extensive measures to review the
national effects of creating or perpetuating racial discrimination, has failed
to "amend, rescind or nullify any laws and regulations" that have such
effects. 74 There has been little judicial activity in reviewing and shaping
antidiscrimination law in health care. 7 ' Despite taking five years to submit
a report under its obligation, the government's report failed to identify this
lack of oversight. Furthermore, the United States failed to review state and
local laws and regulations.
C. Article 2(1)(d)
Under Article 2(l)(d), "Each State Party shall prohibit and bring to an
end, by all appropriate means, including legislation as required by
circumstances, racial discrimination by any persons, group or
organization."' 7 6 The United States has failed to meets its obligation to
"bring to an end, by all appropriate means, including legislation," racial

172.
173.
174.
175.
176.

CERD, supra note 10, art. 2(l)(c).
U.S. COMMISSION ON CIVIL RIGHTS 1I,
supra note 4, at 275.
CERD, supra note 10, art. 2(l)(c).
U.S. COMMISSION ON CIVIL RIGHTS II, supra note 4, at 59.
CERD, supra note 10, art. 2(I)(d).
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discrimination in health care. 17 For instance, the U.S. Congress has not
enacted civil-rights laws relating to health care, even though it has enacted
specific antidiscrimination laws in the areas of employment, education, and
housing. 178 Unequal access to health care is a nationwide problem that
primarily affects women and people of color. 7 9 According to the U.S.
Commission on Civil Rights:
For 35 years, [the government through the Department of Health
and Human Services (HHS)] and its predecessor agency, the
Department of Health, Education, and Welfare (HEW), have
condoned policies and practices resulting in discrimination against
minorities and women in health care. In many ways, segregation,
disparate treatment, and racism continue to infect the Nation's health
care system. [The government] . . . has pursued a policy of

excellence in health care for white Americans by investing in
programs and scientific research that discriminate against women
and minorities. [The government] ... essentially has condoned the

exclusion of women and minorities from health care services,
financing, and research by implementing an inadequate civil rights
program and ignoring critical recommendations concerning its civil
rights enforcement program. The Commission, the HHS Office of
Inspector General, and the HHS Civil Rights Review Team have
offered many recommendations for improving civil rights
enforcement

.

.

.

However,

failure

to

implement these

recommendations has resulted in failure of the Federal Government
to meet its goals of ensuring nondiscrimination and equal access to
health care for minorities and women."'8 0
D. Article 5(e)(iv)
Under Article 5(e)(iv),
In compliance with the fundamental obligations laid down in article
2 of this Convention, States Parties undertake to prohibit and to
eliminate racial discrimination in all its forms and to guarantee the
right of everyone, without distinction as to race, colour, or national

177. Id.
U.S. COMMISSION ON CIVIL RIGHTS II, supra note 4, at 274-75.
179. U.S. COMMISSION ON CIVIL RIGHTS 1,supra note 2, at 1, Preface.
180. U.S. COMMISSION ON CIVIL RIGHTS II, supra note 4, at 280.
178.
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or ethnic origin, to equality before the law, notably in the enjoyment'
of the following rights: ... e) Economic, social and cultural rights,
in particular: ...(iv) The right to public health, medical care, social
security and social services.'81
The United States has failed to "prohibit and to eliminate racial
discrimination in all its forms and to guarantee the right of everyone,
without distinction as to race, colour, or national or ethnic origin,...
[including] [t]he right to public health, medical care, social security and
social services."' 82 Such failure has been noted by the U.S. Commission on
Civil Rights:
Over the past 35 years the U.S. Commission on Civil Rights has
been monitoring health care access for minorities and women,
focusing primarily on the important role civil rights enforcement
efforts can play in providing equal access to quality health care.
Although there have been some improvements in accessing health
care over the last three decades, the timid and ineffectual
enforcement efforts of the [government through the] Office for Civil
Rights (OCR) at the U.S. Department of Health and Human
Services (HHS) have fostered, rather than combated, the
discrimination that continues to infect the Nation's health care
system. This is evident in the segregation, disparate treatment, and
racism experienced by African Americans, Hispanic Americans,
Native Americans, Asian Americans and Pacific Islanders, and
members of other minority groups, as well as in the persistent
83
barriers to quality health care that women continue to confront.
As outlined above, discrimination in health care delivery, financing, and
research does exist. This is due, in significant part, to the failure to enforce
federal laws designed to address inequality in health care. Specifically, the
Commission noted that the government's failure to remove the historical
barriers to access to quality health care perpetuated discrimination.'

181.
182.
183.
184.

CERD, supra note 10, art. 5(e)(iv).
Id.
U.S. COMMISSION ON CIVIL RIGHTS II, supra note 4, at 274.
Id. at 275-76.
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From 1980 to 1999, the government has also neglected its civil-rights
enforcement responsibilities."' This neglect is well documented." 6
According to the U.S. Commission on Civil Rights:
[The government's] steadfast refusal to address concerns about the
quality of its efforts indicates a fundamentally limited view of the
role civil rights enforcement can and should play in the health care
industry, a view that is deeply ingrained within the culture of the
Department ofHealth and Human Services (HHS). What makes this
disregard ofrecommendations for vigorous civil rights enforcement
efforts particularly shameful is that HHS provides Federal assistance
to medical programs and facilities that save lives every day. While
the activities of agencies charged with protecting the rights to
equality of opportunity in education and employment are matters of
tremendous importance, the failure to conduct strong civil rights
enforcement in health care literally can mean the difference between
life and death [for many people of color]." 7
It is important to remember that all the major actors in the government
have failed to fulfill their responsibilities to act to eliminate discrimination.
The President "failed to offer the oversight, support, and assistance to civil
rights enforcement."'88 Congress not only failed to provide oversight, it
drastically reduced appropriations."8 9 While the President and HHS
implemented a number of minority health initiatives, "none of these efforts
contains a strong civil rights enforcement component or attempts to
develop the key role that OCR should be playing in these efforts". The
U.S. Commission on Civil Rights notes that this lack of civil-rights
enforcement is "particularly ineffective when compared with some of the
more sophisticated civil-rights enforcement programs the Commission has
evaluated."''
Finally, the Commission notes that this lack of enforcement is of
particular concern:
185. Id. at 276.

186. Agencies that document this disparate enforcement include the Commission on Civil
Rights, Department of Health and Human Services, the General Accounting Office, the House of
Representatives' Committee on Government Operations, HHS' Office of Inspector General, and
the Department's own Civil Rights Review Team.
187. U.S. COMMISSION ON CIVIL RIws II, supra note 4, at 275-76.
188.
189.
190.
191.

Id.
Id.
Id.
Id.
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[b]ecause many new forms of discrimination against minorities have
emerged as the Nation has moved from "fee-for-service" medicine
[civil rights
to managed care. Without appropriate
enforcement] . . . neither recipients or beneficiaries of Federal
funding, nor OCR investigative staff can develop a clear
understanding of what constitutes discrimination by managed care
and other health care organizations.' 92
One such form of discrimination is embedded in the business necessity
rationale where, under the guise of cost cutting and fiduciary risk reduction,
policies and practices that are biased against racial minorities are considered
justifiable discrimination. The CERD term "unjustifiable disparate impact"
indicates that the Convention also covers those practices that appear
race-neutral but create statistically significant racial disparities and are
unnecessary, i.e., unjustifiable. 93
VII. RECOMMENDATIONS AND CONCLUSION
U.S. health policy is inconsistent with several provisions of CERD,
including virtually all of Articles 2 and 5.Federal agencies have repeatedly
found discrimination and bias in health care but have consistently failed to
address these problems. Disparities and bias range from treatment and
diagnosis to access, funding, training, and representation of racial minorities
in the health care system. Millions suffer and thousands lose their lives each
year as a result of discrimination in health. Current trends toward managed
care only exacerbate disparities. To rectify the situation the CERD
Committee should make the following actions:
1. The Committee should clearly define the current situation related to
health care for minorities in the United States (the significant disparate
impact in the health status of minorities, in access to health care, and in
diagnosis and treatment of illness) to be a violation of the International
Convention on the Elimination of All Forms of Racial Discrimination,
that is, human rights.
192. U.S. COMMISSION ON CIVIL RIGHTS II,supra note 4, at 275-76.
193. Definition of discrimination (art. I, par. 1): 22/03/93. CERD General recommendation.
14 (General Comments) (in considering the criteria that may have been employed, the Committee
will acknowledge that particular actions may have varied purposes. In seeking to determine
whether an action has an effect contrary to the Convention, it will look to see whether that action
has an unjustifiable disparate impact upon a group distinguished by race, colour, descent, or

national or ethnic origin.).
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2. The Committee should make it clear to the United States that
"justifiable" discrimination does not include racial discrimination
resulting from policies and practices that limit access and quality of
health care received; or racial discrimination resulting from policies and
practices that have a disparate impact where there is an alternative that
would either not discriminate or have less impact.
3. The Committee should ask the United States to make significant
progress, by its next report, in eliminating disparities in health and health
care including, but not limited to,
A. increasing the availability of facilities and training of providers in
communities of color;
B. adequately funding the Department of Health and Human Services'
Office of Civil Rights to enforce civil-rights laws related to nondiscrimination in health;
C. designing specific civil right laws, regulations, and policy guidance
to address health care discrimination;
D. developing clear standards for culturally competent health care;
E. adequately funding research by minority and women scientists;
F. establishing funding guidelines that promote research on women and
minorities;
G. developing policy guidance specifically addressing Title VI
compliance in the health care setting (i.e., managed care); and
H. developing specific training related to the use of race and class in
research and intervention development.
4. The Committee should ask the United States to develop a unified datacollection system in government programs (medicaid, medicare, and
military), which would allow easy determination of facilities, providers,
and organizations that discriminate in the diagnosis and treatment of
illness.
Medicine has found cures and controls for many afflictions, resulting in
the improved health of all Americans - African-Americans, AsianAmericans, Hispanic-Americans, Native-Americans and White Americans.
However, the health institutions have failed to extend the same magnitude
of improvement in health among White Americans to minority populations.
Health institutions have failed to eliminate the inequitable racial distribution
of health care. They also perpetuate distinctions among racial groups. The
law in the United States has proven ineffective in eliminating racial

76
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discrimination in health care. This situation is a violation of basic human
rights and is intolerable.
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Appendix A
Selected Paragraphs from the United States Report
Pursuant to Article 9 of the Convention 94
71.

Although there has been significant progress in the improvement of
race relations in the United States over the past half-century, serious
obstacles remain to be overcome. Overt discrimination is far less
pervasive than it was 30 years ago, yet more subtle forms of
discrimination against minority individuals and groups persist in
American society. In its contemporary dimensions discrimination
takes a variety of forms, some more subtle and elusive than others.
Among the principal causative factors are:
(k)

Disadvantages for women and children of racial minorities.
Often, the consequences of racism and racial discrimination are
heightened for women and children. Whether in the criminal
justice system, education, employment or health care, women
and children suffer discrimination disproportionately. Startlingly
high incarceration rates for minority women and children have
placed them at a substantial social, economic and political
disadvantage;

(1) Health care. Persons belonging to minority groups tend to have less
adequate access to health insurance and health care. Historically,
ethnic and racial minorities were excluded from obtaining private
insurance, and although such discriminatory practices are now
prohibited by law, statistics continue to reflect that persons
belonging to minority groups, particularly the poor, are less likely to
have adequate health insurance than White persons. Racial and
ethnic minorities also appear to have suffered disproportionately the
effects of major epidemics like AIDS. For example, in 1999,
54 per cent of new cases of HIV infection occurred among [AfricanAmericans], even though they make up less than 15 per cent of the
population;
(n)

Discrimination against immigrants. Whether legal or illegal,
recent immigrants often encounter discrimination in employment,
education and housing as a result of persistent racism and

194. REPORTS, supra note 24.
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xenophobia. Some also contend that U.S. immigration law and
policy is either implicitly or explicitly based on improper racial,
ethnic and national criteria. Language barriers have also created
difficulties of access, inter alia, to health care, education and
voting rights for some.
136.

(d)

The President has executive authority to direct the activities of
federal agencies in furtherance of the Constitution and laws of the
United States. In exercise of this authority, the President has issued
executive orders that prohibit discrimination in federal programmes
and that encourage diversity in the federal workplace to the extent
that such actions are consistent with federal law. For example:
On.11 February 1994, in Executive Order 12898, President
Clinton directed every federal agency to identify and consider
adverse human health or environmental effects of its
programmes, policies, and activities on minority and low-income
populations. The Order also established a working group on
environmental justice comprising the heads of the major
executive agencies. The working group's task was to coordinate,
provide guidance and serve as a clearinghouse for the federal
agencies on their environmental justice strategies;

182.

The President convened an Advisory Board of seven distinguished
Americans to assist him with the Initiative. The Advisory Board
worked with the President to engage the many diverse groups,
communities, regions, and various industries in this country. The
President asked the Advisory Board to join him in reaching out to
local communities and listen to Americans from all different races
and backgrounds, to achieve a better understanding of the state of
race relations in the United States. The Advisory Board also studied
critical substantive areas in which racial disparities are significant,
including education, economic opportunity, housing, health care and
the administration of justice. Once the year-long effort was
completed, the Advisory Board submitted a report to President
Clinton concerning its findings and recommendations for creative
ways to resolve racial disparities.

376.

Health and health care. Although the U.S. health care system
provides the finest overall care in the world, the data show
significant disparities with regard to certain health measures. For
example:

2002]

RACIAL DISCRIMINATION IN HEALTH CARE IN THE UNITED STATESASA VIOLATION OF CERD

79

-

Infant mortality rates are 2.5 times higher for African-Americans
than for Whites, and 1.5 times higher for Native Americans. In
1997, the infant mortality rates for Whites was 6.0 deaths per
1,000 live births, compared to 13.7 deaths per 1,000 live births
for [African-Americans];

-

[African-American] men under age 65 have prostate cancer at
nearly twice the rate of White men;

-

The death rate from heart disease for [African-Americans] is
41 per cent higher than for Whites (147 deaths per 100,000,
compared with 105 deaths);

-

Diabetes is twice as likely to affect Hispanics and Native
Americans as the general population. Diabetes rates are
70 per cent higher for [African-Americans] than for Whites;

-

[African-American] children are three times more likely than
White children to be hospitalized for asthma;

-

The maternal mortality rate for Hispanic women is 23 per cent
higher than the rate for non-Hispanic women. [AfricanAmerican] women have a 5 per cent higher death rate in
childbirth than non-Hispanic White women;

-

[African-Americans] experience disproportionately high mortality
rates from certain causes, including heart disease and stroke,
homicide and accidents, cancer, infant mortality, cirrhosis and
diabetes;

-

Native Americans are 579 per cent more likely to die from
alcoholism, 475 per cent more likely to die from tuberculosis and
231 per cent more likely to die from diabetes than Americans as
a whole;

-

Individuals from minority racial and ethnic groups account for
more than 50 per cent of all AIDS cases, although they represent
only 25 per cent of the U.S. population;

-

The rate of AIDS cases was 30.2 per 100,000 for Whites in
1993. It fell to 9.9 in 1998. The rate for [African-Americans] in
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1993 was 162.2; 84.7 in 1998. The rate for Hispanics fell from
89.5 in 1993 to 37.8 in 1998.
377. Health care professionals. In 1996, about 740,000 medical doctors
practiced in the United States (280 per 100,000 population).
Minorities are likely to live in areas under-served by these and other
medical professionals. Poor urban communities with high
proportions of [African-Americans] and Hispanics averaged only 24
physicians per 100,000. Poor communities with low proportions of
[African-Americans] and Hispanics averaged 69 doctors. This
shortage is exacerbated by data that show [African-American]
physicians are five times more likely than other doctors to treat
[African-American] patients, and Hispanic doctors are 2.5 times
more likely than other doctors to treat Hispanic patients. Minority
doctors are also more likely to treat medicaid or uninsured patients
than White doctors from the same area.
378. Health care facilities. There are about 6,200 hospitals in the
United States providing more than one million beds. Before the
1960s, hospitals were voluntary organizations and did not face the
same legal requirements as public institutions. In addition, hospital
medical staffs were self-governing, which gave them freedom to
select members, choose patients, and adopt their own payment
policies. In many parts of the country, health care services and
providers were segregated by race. Since passage of civil rights laws
in the 1960s, these practices are no longer legal.
379.

Health care financing. It is primarily through health insurance that
Americans pay for their health care. Employer-provided health plans
cover some of the costs of health care; others rely on private health
insurers or managed care organizations, such as health maintenance
organizations. Those without insurance must rely on financial
assistance to obtain health coverage, and may qualify for public
assistance, such as supplementary security insurance.

380. Public assistance for health care includes medicare (for the elderly)
and medicaid (for the non-elderly poor). Medicare provides health
insurance coverage for persons aged 65 years and older, and
individuals with disabilities. Medicare provides health care coverage
for more than 38 million people at a cost of about $200 billion.
Medicaid provides coverage for low-income persons. It is
administered by the states with matching funds from the Federal
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Government. Medicaid covers 37 million people at a cost of about
$164 billion. While medicaid rules and policies are set and monitored
by federal and state agencies, the administration of the programmes
is run by insurance companies.
381.

Although medicare and medicaid provide more than 70 million
people with health coverage, a large number of Americans remain
uninsured and unable to access quality health care. Most of the
uninsured are minorities and women with children, resulting in
unequal access to health care. Almost 30 per cent of Hispanic
children, and 18 per cent of [African-American] children are
estimated to be without health insurance. Moreover, immigrants,
those who are unemployed, work part-time, or are retired often have
inadequate insurance.

382. Eliminating disparities in health care access. The U.S. Government
has long sought to address the need for equal access to quality
health care. During the past 35 years in particular, federal civil rights
laws and policies have addressed the need to ensure equal access to
health care and non-discrimination in health care programmes for
racial and ethnic minorities. Congress has created several federal
statutes designed to achieve equal protection of the laws through an
emphasis on equality of access to institutions, including the nation's
health care system. These statutes have helped establish the
framework for the Federal Government's efforts to eliminate
discrimination in the health care delivery system.
383.

Two statutes are particularly relevant to health care: (a) the
Hill-Burton Act, formally Title VI and XVI of the Public Health
Service Act of 1964, Public Law No. 79-725, 60 Stat. 1040 (1946),
codified as amended at 42 U.S.C. sec. 291-291-0 (1994) and Pub.
L. No. 93-641, 88 Stat. 2225 (1974); and (b) Title VI of the Civil
Rights Act of 1964, Pub. L. No. 88-352, Title VI, 78 Stat. 252
(codified as amended at 42 U.S.C. sec. 2000d-2000d-7 (1994)).

384.

When it was first enacted in 1946, the Hill-Burton Act was designed
as a means for facilitating hospital construction, especially in rural
communities. In 1964, however, Congress reformulated Hill-Burton
as a key provision in the Public Health Service Act to include the
modernization of existing hospital facilities. In 1974 the Act was
amended yet again, this time requiring that hospitals receiving funds
provide a specified amount of service to those unable to pay.
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Additionally, a facility receiving funds was to be made available to
all members of the community in which it was located, regardless of
race, colour, national origin or creed.
385.

The Department of Health and Human Services (HHS) is the federal
agency with primary responsibility for enforcing Title VI in the
health care context, as well as other civil rights statutes and
provisions addressing equal access to quality health care. HHS seeks
to ensure compliance with the non-discrimination provisions of these
laws by relying on implementing regulations, policy guidance,
comprehensive full-scope compliance reviews, complaints
investigations, mediation, settlement agreements, technical
assistance, outreach and education programmes, as well as through
enforcement actions.

386. The impact of medicare and medicaid, originally passed by Congress
in 1965, has been enormous. In 1964, Whites were almost
50 per cent more likely than [African-Americans] to see a physician.
By 1994 this ratio had been reversed: [African-Americans] were
about 12 per cent more likely than Whites to have seen a doctor in
the preceding two years. However, [African-Americans] continue to
be twice as likely to use hospital outpatient services, while Whites
are substantially more likely to visit a private physician.
387.

President Clinton has committed the nation to an ambitious goal of
eliminating by 2010 disparities in health status experienced by racial
and ethnic groups in the United States. President Clinton targeted
six health priority areas: infant mortality, breast and cervical cancer
screening and management, cardiovascular disease, diabetes, child
and adult immunization levels, and HIV/AIDS. As part ofthis effort,
for example, the Center for Disease Control recently awarded $9.4
million to 32 community coalitions in 18 states to reduce the level of
disparities in one or more of the priority areas.

388.

Furthermore, in response to studies showing that language barriers
in health care present serious problems for a large percentage of
Americans with limited English proficiency (LEP), on 11 August
2000, President Clinton issued Executive Order 13166, "Improving
access to services for persons with limited English proficiency". The
President ordered that "each Federal agency shall examine the
services it provides and develop and implement a system by which
LEP persons can meaningfully access those services consistent with,
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and without unduly burdening, the fundamental mission of the
agency. Each Federal agency shall also work to ensure that
recipients of Federal financial assistance (recipients) provide
meaningful access to their LEP applicants and beneficiaries. To
assist the agencies with this endeavour, the Department of Justice
has today issued a general guidance document (LEP Guidance),
which sets forth the compliance standards that recipients must follow
to ensure that the programmes and activities they normally provide
in English are accessible to LEP persons and thus do not
discriminate on the basis ofnational origin in violation of Title VI of
the Civil Rights Act of 1964, as amended, and its implementing
regulations." As described in the LEP Guidance, recipients "must
take reasonable steps to ensure meaningful access to their
programmes and activities by LEP persons."
390. On 11 February 1994, President Clinton issued Executive Order
12898 to all departments and agencies of the Federal Government
directing them to take action to address environmental justice with
respect to minority populations and low-income populations.
Agencies were directed, among other things, to address
disproportionate human health or environmental effects of
programmes on such populations, to collect additional data on these
subjects, and to coordinate their efforts through a newly established
inter-agency working group.
391.

While most environmental laws do not expressly address potential
impacts on low-income and minority communities, Executive Order
12898 directs the Environmental Protection Agency (EPA) "[t]o the
greatest extent practicable and permitted by law ...
[to] make
achieving environmental justice part ofits mission by identifying and
addressing, as appropriate, disproportionately high and adverse
human health or environmental effects of its programmes, policies,
and activities on minority populations and low-income populations."

446. "Changing America: Indicators of Social and Economic Well-Being
by Race and Hispanic Origin" documents current differences in key
indicators of well-being: education, labour markets, economic status,
health, crime and criminal justice, and housing and neighbourhoods.
The information in this publication provides a factual base on which
to build dialogue about race.
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Appendix B
Excerpts from the White Privilege Shadow Report'95
Introduction 96
A. OVERVIEW OF PROBLEMS WITH THE INITIAL US CERD
REPORT
4. The government report ignored the CERD framework....
5. The government failed to undertake an adequate assessment of policies
and practices as outlined by the Convention. Furthermore, it limited what
examination it did undertake to the federal or national level.
7. The report makes several misleading claims including:
a. The government claims that it has met its obligations outlined in Article
7. There has been no government public education campaign on these
issues....
b. Throughout the document, the government describes the role of courts
to limit and proscribe policies that address racial discrimination as if courts
operate independently, away from government influence and outside ofthe
framework of law and public debate....
c ....
[T]here are a number of laws that are inconsistent with U.S.
obligations under the CERD and further, that government action has played
a primary role in "creating or perpetuating racial discrimination."
8. Throughout the U.S. report, the government has attempted to rationalize
what is actually policy-based discrimination (e.g., its failure to address
disparate racial impact in public education, health and more) as a result of
legal conditions beyond its control (decisions made by "independent"
courts) and even the purview of the CERD....
B. SUMMARY OF ISSUES IN US NONCOMPLIANCE WITH THE
CONVENTION RAISED IN THIS REPORT
9. The US government has not undertaken any "effective measures to
review governmental, national and local policies" (Article II (1)(c)....
10. The US government has not undertaken "special and concrete measures
to ensure the adequate development and protection of certain racial
groups" (Article II) (2) despite a preponderance of evidence of racism from
both non-governmental organizations and government agencies....

195. White Privilege Shadow Report, supra note 30.
196. Id. at 7-15 (written by Makani Themba-Nixon).
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11. The US Government has not acted in compliance with provisions in
Article 5 to prohibit and eliminate discrimination in such areas as equal
treatment before the law; right to housing, public health, medical care and
other social services; and equal access to public services....
12. The US government does not assure "effective protection and
remedies" or "adequate reparation or satisfaction for any damage suffered"
(Article 6)....
13. The US government has not undertaken "effective measures particularly
in the fields of teaching, education, culture and information, with a view to
combating prejudices."...
Welfare Policy'97
KEY FINDINGS
" The U.S. policy in this arena is inconsistent with several provisions of
the CERD, particularly much of Article 2 and Article 5.
" Welfare policy in the U.S. has always been highly racialized and this
affects equal access to services. Given the pervasiveness of employment
discrimination in the U.S., current policy trends to tie access to social
services to employment have only exacerbated racial bias and
discrimination in these programs.
A
Discrimination in social services is heightened for those with limited
proficiency in English....
RECOMMENDATIONS
• The government should allocate more resources to effective data
collection by race and ethnicity and effective regulation and monitoring
in order to track discriminatory effects of these policies. These data
need to be analyzed for their discriminatory effects, rather than the
intent driving the changes in policy....
" Clear federal standards for equal treatment and access should be
established with special attention to racial discrimination and addressing
the needs ofthose who have limited proficiency in English (reading and
speaking).
" Addressing discrimination and bias will require that the U.S. [undergo]
serious revisions in policy and practice at all levels of
government....

197. Id. at 16-23 (written by Julie Quiroz-Martinez of the Center for Third World
Organizing).
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Education Policy 98
KEY FINDINGS
"
Several issues of CERD non-compliance were identified including
unequal access to education and in the case of discipline policy, extreme
discrimination with regard to equal treatment under the law.
Schools are incredibly segregated with whites the least likely to attend
"
school with other racial groups. White privilege is institutionalized in
education in a myriad of ways including unequal funding and support
and bias in curriculum and testing.
" Increasing policing of students of color has meant greater law
enforcement involvement, which has resulted in racially disproportionate
suspensions, expulsions and referrals to the criminal justice system.
" Public policy toward predominantly minority primary and secondary
schools discourage integration and facilitate isolation and inequity.
Policies toward predominantly minority post secondary institutions are
characterized by aggressive mandates guaranteeing expanded access for
whites. Predominantly white institutions ofhigher learning are under no
such mandates for assuring access to racial minorities.
KEY RECOMMENDATIONS
A
Design Racial Equity Plans at the school, district, state, and national
levels that include annually quantifiable goals.
A
Schools must act immediately to correct the uneven application of the
most severe disciplinary actions, including suspension and expulsion.
A
End academic tracking and open the way for all students to participate
in a challenging curriculum, including advanced classes.
Develop policies that guarantee the equitable distribution of resources
A
that take into account the critical role of quality public education as one
remedy for past discrimination.
A
Institute more accurate and sensitive standards for measuring student
progress and college aptitude and discontinue the use of biased and
ineffective standardized tests.
A
At the post secondary level, affirmative action programs and other
special measures should be established to increase the number of
minorities completing college and graduate school.

198. Id. at 38-53 (written by Expose Racism and Advance School Excellence (ERASE
Project), Applied Research Center).
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Exclusionary Land Use Practices' 99
KEY FINDINGS AND RECOMMENDATIONS
" Exclusionary land use practices create a number of harms that
unjustifiably impede the rights ofpeople of color in the United States to
housing (Art. 5.e.iii), work (Art. 5.e.i.), and education (Art. 5.e.v.).
" Federal legislation should be enacted that clearly defines racial
discrimination in all relevant anti-discrimination statutes and should be
amended to explicitly include policies and actions with unjustifiable
disparate impacts on people of color.
" Federal legislation should be enacted that places an affirmative duty on
states to ensure that their zoning and other land use powers are not
being used in manners inconsistent with the mandates of the Fair
Housing Act, the Convention on the Elimination of Racial
Discrimination, and other relevant international standards. This should
include the requirement that public authorities undertake a Fair Housing
Impact Assessment process prior to actions with significant housing
implications.
A
The Government should undertake a comprehensive federal review of
the presence of racial discrimination in land use practices in place
throughout the United States.

199. Id. at 54- 71 (written by Gavin Kearney Institute on Race and Poverty).
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Appendix C
Selected Paragraphs from the Summary Record of the 1475th Meeting:
United States of America. 22/08/2001.20°

12.

Mr. PILLAI. He stressed that education in its entirety was the most
basic and critical component of a State's efforts to promote racial
equality and harmony, and its impact on health, employment and
poverty could not be overemphasized. He hoped, too, that the
United States Government would pay due regard to the various
reports circulated by a number of civil society organizations relating
to racial discrimination in education.

13.

Ms. BRITZ said she wondered in general, how, in a country with
such a large amount of anti-discrimination legislation, such a high
degree of inequality could still exist in matters such as health care,
criminal justice, educational opportunities and housing; and whether
the legislation itself had particular weaknesses or whether it was not
the appropriate cure for racial inequality. A more specific question
concerned discrepancy as to what was understood by discrimination,
as defined in article 1, paragraph 1 of the Convention and further
clarified in the Committee's General Recommendation XIV.
According to a Supreme Court interpretation (para. 235 of the
report), discriminatory intent, as well as disparate impact, had to be
shown in order to demonstrate a constitutional violation of equal
protection. But intent was much more difficult to prove than impact.
Reading between the lines of the report, it was clear that its authors
were aware of that discrepancy.

21.

Ms. JANUARY-BARDILL, while recognizing that the Fifth and
Fourteenth Amendments to the Constitution prohibited racial
discrimination on the part of any public authority (report, para. 177)
and that there existed a vast legal environment for implementation
of measures relating to the Convention (report, paras. 84-144),
expressed concern that, despite the existence of the legal framework
and implementing mechanisms, numerous factors continued to have
a negative effect on implementation (paras. 71 and 72). High levels
of institutional and systemic racial discrimination persisted, as

200. Summary record of the 1475th meeting: United States of America 22/08/2001
CERD/C/SR. 1475 (Summary Record).
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evidenced for example by lack of educational opportunity,
discrimination within the criminal justice system, unequal health care
for minorities and disadvantaged women, and continued inequality
for the African-American population. She stressed that covert racial
discrimination was sometimes more dangerous than overt racial
discrimination and its effects more devastating and therefore
wondered who was to blame for factors which continued to affect
implementation and for inadequate funding of public services, how
local, state and federal authorities were reacting to violations of
legislation at the institutional level, and who would address issues
relating to equal access and ensure that equal treatment continued.
23.

Mr. YUTZIS, referring to article 5 and the obligation of States
parties to guarantee the rights of all, noted that among the factors
affecting implementation described in the report was "under-funding
of federal and State civil rights agencies" (para. 71(b)), and
requested statistics on levels of funding for human rights activities,
specifically statistics expressed not only in actual figures, which were
relative and could be misleading, but also as a percentage of gross
domestic product, which would provide a better understanding of
the priority and resources allotted to human rights questions, and
should preferably be broken down by areas such as housing, health,
etc.

31.

[Mr. THORNBERRY.] On the question ofaffirmative action, article
2, paragraph 2, of the Convention made it very clear that special
measures to remedy disadvantage were mandatory when the
circumstances so warranted. Such were the special measures taken
by the United States Government on behalf of Native Haaiians
(report, para. 48). Although the Supreme Court had cast doubt on
the Congress's authority to legislate in such a manner, and although
various lower-court judgements [sic] had ordered an end to other
affirmative action programmes (report, para. 275), the notion of
equality employed in the Convention was one of equality in fact,
which implied that those at a disadvantage must be treated
differently and that such affirmative treatment could legitimately be
ended only when the need for it had clearly ceased. That goal had
not been reached in the United States, as indicated in paragraph 276
of the report.
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Appendix D
Selected Concluding Observations of the
Committee on the Elimination of Racial Discrimination:
United States of America. 14/08/2001.2°1
The Committee on the Elimination of Racial Discrimination, issued a
report outlining its observations regarding the United States compliance.
Below are several paragraphs related to health:
380.

The Committee considered the initial, second and third periodic
reports of the United States of America (CERD/C/351/Add.1),
submitted as one document, which were due on 20 November 1995,
1997 and 1999 respectively, at its 1474th, 1475th and 1476th
meetings (CERD/C/SR. 1474-1476), on 3 and 6 August 2001. At its
1486th meeting (CERD/C/SR. 1486), on 13 August 2001, it adopted
the following concluding observations:

383.

In view of the dialogue held, the Committee wishes to emphasize
that irrespective of the relationship between the federal authorities,
on the one hand, and the States, which have extensive jurisdiction
and legislative powers, on the other, with regard to its obligation
under the Convention, the Federal Government has the responsibility
to ensure its implementation on its entire territory.

390.

The Committee, concerned by the absence of specific legislation
implementing the provisions of the Convention in domestic laws,
recommends that the State party undertake the necessary measures
to ensure the consistent application of the provisions of the
Convention at all levels of government.

392.

The Committee also notes with concern the position of the State
party with regard to its obligation under article 2, paragraph 1 (c)
and (d), to bring to an end all racial discrimination by any person,
group or organization, that the prohibition and punishment ofpurely
private conduct lie beyond the scope of governmental regulation,
even in situations where the personal freedom is exercised in a
discriminatory manner. The Committee recommends that the State

201. Concluding Observations of the Committee on the Elimination of Racial Discrimination:
United States of America 14/08/2001 A/56/18, 1 380-407 (concluding observations/comments)
COMMITTEE ON THE ELIMINATION OF RACIAL DISCRIMINATION, 59th Sess. 30 July - 17 August
2001.
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party review its legislation so as to render liable to criminal sanctions
the largest possible sphere of private conduct which is discriminatory
on racial or ethnic grounds.
393.

The Committee draws the attention of the State party to its
obligations under the Convention and, in particular, to article 1,
paragraph 1, and general recommendation XIV, to undertake to
prohibit and to eliminate racial discrimination in all its forms,
including practices and legislation that may not be discriminatory in
purpose, but in effect. The Committee recommends that the State
party take all appropriate measures to review existing legislation and
federal, State and local policies to ensure effective protection against
any form of racial discrimination and any unjustifiably disparate
impact.

398.

While noting the numerous laws, institutions and measures designed
to eradicate racial discrimination affecting the equal enjoyment of
economic, social and cultural rights, the Committee is concerned
about persistent disparities in the enjoyment of, in particular, the
right to adequate housing, equal opportunities for education and
employment, and access to public and private health care. The
Committee recommends that the State party take all appropriate
measures, including special measures according to article 2,
paragraph 2, of the Convention, to ensure the right of everyone,
without discrimination as to race, colour, or national or ethnic
origin, to the enjoyment of the rights contained in article 5 of the
Convention.

399.

With regard to affirmative action, the Committee notes with concern
the position taken by the State party that the provisions of the
Convention permit, but do not require States parties to adopt
affirmative action measures to ensure the adequate development and
protection of certain racial, ethnic or national groups. The
Committee emphasizes that the adoption of special measures by
States parties when the circumstances so warrant, such as in the case
of persistent disparities, is an obligation stemming from article 2,
paragraph 2, of the Convention.

